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Bell Atlantic1 respectfully asks the Common Carrier

Bureau ("Bureau") to clarify that it was not intending to change

long-standing Commission policy regarding individual case basis

("ICB") service offerings despite the language in paragraph 17

and footnote 35 of its recent Order. 2 The language in that

Order erroneously states that ICB arrangements are common carrier

offerings and that, II [o]nce sufficient knowledge is gained about

the costs of the service, the Commission requires that the ICB

rates be converted to averaged rates applicable to all

customers. 11
3 The Bureau also asserts that ICB rates are

1 The Bell Atlantic Telephone Companies (IIBell Atlantic")
are Bell Atlantic-Delaware, Inc.; Bell Atlantic-Maryland, Inc.;
Bell Atlantic-New Jersey, Inc.; Bell Atlantic-Pennsylvania, Inc.;
Bell Atlantic-Virginia, Inc.; Bell Atlantic-Washington, D.C.,
Inc.; and Bell Atlantic-West Virginia, Inc.

2 Supplemental Designation Order and Order to Show Cause,
DA 94-556 (May 31, 1994)

3 Id. at ~ 17.
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"generally available" if tariffs with those rates are filed. 4

These are misstatements of Commission policy, as recently

confirmed by the U.S. Court of Appeals. 5

In the Dark Fiber case, the Commission had treated a

series of ICB dark fiber offerings as common carrier services and

required that they be generally tariffed. 6 It then denied

Section 214 applications to discontinue the dark fiber

services. 7 The court found that such action contradicted the

Commission's long-standing policy not to consider ICB offerings

as common carriage. As support for that finding, the court cited

language from the Local Exchange Carrier ("LEC") Price Cap Order

stating unequivocally that,

ICB offerings are those offered on a
contract-type basis. While ICB offerings
appear in LEC tariffs, they are not tariffed
as generally-available common carrier
services. In some cases, ICB services
feature new technology for which little
demand exists. As demand for the service
grows, the ICB offering can evolve into a
generally-available offering, as has been the
case with large, digital, fiber optic
transmission facilities. In other
applications, ICE offerings are simply unique
service arrangements to meet the needs of

4

5

et al.

Id. at n. 35.

Southwestern Bell Telephone Company v. FCC, Nos. 91-1416
(D.C. Cir. AprilS, 1994) ("Dark Fiber Decision").

6 Local Exchange Carriers' Individual Case Basis DS3
Service Offerings, 5 FCC Red 4842 (1990).

7

(1993)
Southwestern Bell Telephone Company, 8 FCC Red 2589
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specific customers that will never evolve
into generally-available offerings. 8

The court further found that this statement confirmed a

long-standing Commission policy. It cited a 1984 Notice in which

the Commission proposed to modify its traditional approach to

ICBs. 9 There, the Commission stated that its existing policy

was that ICBs (then called special construction lines) "are

different from, and do not include, services made generally

available by the carrier"lo and distinguished them from common

carrier offerings. 11 After receiving comments, the Commission

closed the docket without changing its policy.12 Accordingly,

its existing policy, articulated in both the 1984 rulemaking

notice and the more recent price cap order -- that ICB

arrangements are not generally-available, common carrier services

remains in effect.

The Bureau's language in the Order is flatly

inconsistent with this long-standing Commission policy. Without

notice and comment, the Bureau may not, consistent with the

Administrative Procedure Act, cavalierly reverse a clear

Dark Fiber Decision, slip op. at 18 (citing Policy and
Rules Concerning Rates for Dominant Carriers, 5 FCC Rcd 6786 at ~

193 (1990)) (emphasis by the court) .

9 Special Construction of Lines and Special Service
Arrangements Provided by Common Carriers, Notice of Proposed
Rulemaking, 97 F.C.C.2d 978 (1984).

10

11

12

Id. at 991.

Id. at 989-90.

Order, 5 FCC Rcd 5410 (1990).
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Commission policy. Accordingly, the Bureau should vacate that

language and clarify that its Order should not be interpreted to

affect existing Commission policy regarding ICBs. 13

Respectfully submitted,

The Bell Atlantic Telephone
Companies

By Their Attorney

Edward D. Young, III
Of Counsel

June 30, 1994

1710 H Street, N.W.
Washington, D.C. 20006
(202) 392-6580

13 The language in question is dictum and, therefore,
vacating it would have no effect on the substantive issues
relating to the collocation tariffs addressed therein.
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